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Numerous public interest organizations-including the Center for Public
Interest Law (CPIL), Consumers Union,
and TURN-provided substantial documentation in support of PA's petition. In
one case involving CPIL, the Commission has not ruled for almost two years
on advocacy undertaken four years ago.
Intervenors, who often provide advocacy
resulting in hundreds of millions in consumer savings, contend that PUC policies preclude them from obtaining market level compensation even where they
prevail, while utility counsel are guaranteed full market rates paid by ratepayers
for all hours incurred whether or not.
they prevail. The PUC denied the
charges, claiming it merely "scrutinizes"
the fees under its unique fee statute,
Public Utilities Code sections 1801-08.
Thus, the only available course for
PA and the other intervenor groups is to
turn to the legislature for aid in changing
the statute under which the PUC awards
intervenor compensation fees. (See
supra LEGISLATION for summary of
AB 1975 (Moore)). In addition, Senator
Robert Presley has asked the Office of
the Auditor General to inquire into the
procedures and delays in the PUC's
award of intervenor compensation.
In Ataide v. Hamilton Copper & Steel
Corp., 229 Cal. App. 3d 624 (Apr. 22,
1991), Fifth District Court of Appeal
affirmed a judgment of the Fresno County Superior Court which held that a
trucking company which had been
issued a highway contract carrier permit
by the PUC may recover undercharges
based on low trucking-shipping rates.
Essential to the court's decision was its
belief that where no contract exists
which has been executed by a carrie r and
shipper and approved by the Commission for transportation covered by Transition Tariff 2 (T.T.-2), the T.T.-2 rates
are applicable and are, in effect, the minimum rates.
Plaintiff John Ataide, doing business
as Ataide Trucking Company (Ataide),
brought suit against defendant Hamilton
Copper & Steel Corporation (Hamilton),
to recover undercharges for trucking services it provided to Hamilton. These
undercharges were the difference
between the amount Hamilton paid
Ataide and the amount which Hamilton
should have paid in accordance with the
applicable tariff. Ataide had been
ordered by the PUC to "take all reasonable steps including legal action to collect any and all undercharges that may
be due."
The trial court concluded that the
hauls in question required shipping rates
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based on T.T.-2 and that the amounts
charged for these hauls were lower than
the T.T.-2 rate by $48,732.91. Adding
interest, the court awarded Ataide
$63,699.88. The court further found that,
as a result of these low shipping rates,
Hamilton acquired an economic advantage over its competitors. The court also
concluded that Ataide would not incur a
windfall as a result of recovering the
undercharges because Ataide was lawfully entitled to these amounts.
FUTURE MEETINGS:
The full Commission usually meets
every other Wednesday in San Francisco.
STATE BAR OF CALIFORNIA
President:Charles S. Vogel
Executive Officer: Herbert Rosenthal
(415) 561-8200
(213) 580-5000
Toll-Free Complaint Number:
1-800-843-9053
The State Bar of California was created by legislative act in 1927 and codified
in the California Constitution at Article
VI, section 9. The State Bar was established as a public corporation within the
judicial branch of government, and
membership is a requirement for all
attorneys practicing law in California.
Today, the State Bar has over 128,000
members, which equals approximately
17% of the nation's population of
lawyers.
The State Bar Act, Business and Professions Code section 6000 et seq., designates a Board of Governors to run the
State Bar. The Board President is elected
by the Board of Governors at its June
meeting and serves a one-year term
beginning in September. Only governors
who have served on the Board for three
years are eligible to run for President.
The Board consists of 23 members:
seventeen licensed attorneys and six
non-lawyer public members. Of the
attorneys, sixteen of them-including
the President-are elected to the Board
by lawyers in nine geographic districts.
A representative of the California Young
Lawyers Association (CYLA), appointed by that organization's Board of Directors, also sits on the Board. The six public members are variously selected by
the Governor, Assembly Speaker, and
Senate Rules Committee, and confirmed
by the state Senate. Each Board member
serves a three-year term, except for the
CYLA representative (who serves for
one year) and the Board President (who
serves a fourth year when elected to the
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presidency). The terms are staggered to
provide for the selection of five attorneys and two public members each year.
The State Bar includes twenty standing committees; fourteen special committees, addressing specific issues; sixteen sections covering fourteen
substantive areas of law; Bar service
programs; and the Conference of Delegates, which gives a representative voice
to 291 local, ethnic, and specialty bar
associations statewide.
The State Bar and its subdivisions
perform a myriad of functions which fall
into six major categories: (1) testing
State Bar applicants and accrediting law
schools; (2) enforcing the State Bar Act
and the Bar's Rules of Professional Conduct, which are codified at section 6076
of the Business and Professions Code,
and promoting competence-based education; (3) ensuring the delivery of and
access to legal services; (4) educating
the public; (5) improving the administration of justice; and (6) providing member services.
On May 30, the Bar's Chief Trial
Counsel, Robert Heflin, was confirmed
by the state Senate.
MAJOR PROJECTS:
Complainants' Grievance Panel
Backlog. State Bar Discipline Monitor
Robert Fellmeth has drafted legislation
designed to alleviate the current backlog
problem of the Complainants' Grievance
Panel (CGP). CGP, a seven-member
body which is authorized to review the
early closure of Bar discipline cases at
the request of the complaining consumer, is plagued with a backlog of over
2,000 cases awaiting review and decision-now the most serious backlog in
the Bar's discipline system. (See CRLR
Vol. 11, No. 2 (Spring 1991) pp. 179-80
for background information.)
Current law arguably requires the
Panel to consider every case appealed to
it; these cases are now entering the system at over 200 per month. The proposed legislation would give CGP discretion to review cases which are closed
prior to a finding of probable cause to
investigate (i.e., so-called "closed
inquiries"). Instead of being required to
review the closure of all cases where
appealed by complaining witnesses,
CGP could conduct periodic random
audits of cases to determine whether
these cases closures were properly
decided. The Monitor believes that the
majority of cases in CGP's backlog are
"closed inquiries," and less than 1%
of these cases are ever reinvestigated
and result in discipline. A much higher
percentage of appeals of closed investigations result in Panel action and

REGULATORY AGENCY ACTION
discipline. The Monitor's proposal
would allow the review of early inquiry
closures by audit, rather than individual
case review, allowing the Panel more
time to consider the propriety of closed
investigations (where probable cause to
investigate has been found).
The legislation would also allow for
an increase in the number of Panel members from seven to nine, who would then
split into divisions of three. Each of the
three separate divisions would consider
and decide the application for review
before it. The decision of one division
would constitute the decision of the Panel, unless a majority of the Panel affirmatively votes to consider a matter en
banc. The two new members would both
be public members, giving the Panel a
public member majority.
The proposed legislation would also
include additional safeguards to protect
the independence of the Panel from Bar
control. The Monitor argues that since
his position sunsets on December 31,
1991, it is important to institutionalize
an independent check on Bar discipline
decisions prior to the point at which matters reach the independent State Bar
Court, particularly policies and decisions
to close cases prior to the filing of formal charges. The proposed bill would
prohibit interference in the policies and
proceedings of the Panel by the Bar's
Board of Governors, the majority of
whose members are elected by attorneys,
and give it enhanced independence.
On May 31, the Panel presented its
own proposals for addressing its backlog
to the Board's Discipline Committee.
The Panel proposed to add several professional staff, enhance consent calendar
summary disposition of cases, and
assign the existing 2,000-case backlog to
the Bar's Office of Investigations (01)
for staff work-up and recommendations
to the Panel. Consumer advocates,
including Richard Lubetzky of CaIJustice, objected to the conflict of interest
inherent in OI's performance of staff
work on appeals of its own decisions to
close cases. However, 01 intends to
focus on closed inquiries which its staff
does not decide, will not assign any case
to an investigator who worked on the
closure of the case, and will not institutionalize itself as CGP's staff; it will
work only on the current 2,000 backlogged cases. The Monitor suggested a
sunset date on 01's involvement to
assure the long-term independence of
the Panel. The Monitor noted that
although inquiries are closed by the
Intake/Legal Advice Unit, both that entity and 01 are supervised by legal advisers controlled by the Office of Trial
Counsel. The Panel's recommendation

was approved with a sunset date for 01
involvement of December 31, 1992.
Executive Director Herb Rosenthal
appeared at the May 31 Discipline Committee meeting to declare that although
the Board would make its own budget
decisions in coming months, staff
believes that CGP needs more staff as a
high priority even if it requires cuts elsewhere.
Confidentiality of Bar Records. The
Bar's Client Security Fund (CSF)
Commission is concerned over the issue
of confidentiality raised in Business and
Professions Code section 6086.1. Effective January 1, 1991, this section was
amended to provide that a Bar disciplinary investigation is confidential until
the time that formal charges are filed.
This may mean that CSF's proceedings
are included if deemed to be part of discipline. Within its budget limitations, the
CSF reimburses clients who have been
victimized by the fraud or dishonesty of
an attorney who is subsequently
disciplined by the Bar. (See CRLR Vol.
8, No. 4 (Fall 1988) p. 1 for extensive
background information on the Bar's
CSF.) Hence, CSF would prefer to be
legislatively defined as separate from
discipline to avoid having to maintain its
proceedings in confidence-including
its decisions to award funds to claimants.
The Monitor's proposed legislation also
addresses this issue, by-providing that all
disciplinary investigation are confidential until the time that formal charges are
filed, except for all filings for interim
suspension or disbarment, payment
information from the Client Security
Fund, or actions to cease a law practice
or assume control over it. The bill would
also authorize the Bar to disclose any
information otherwise public about an
attorney and reasonably available to it,
including civil or criminal filings or dispositions (e.g., criminal arrests, court
orders of contempt, malpractice filings).
Legal Technician Issue Further
Delayed. At its April 19 meeting, the
Board Committee on Admissions and
Competence received an analysis of the
public comments received in response to
the publication of the July 1990 report of
the Bar's Commission on Legal Technicians. That report recommends, among
other things, that the Bar propose a Rule
of Court authorizing non-lawyers to
practice law in limited areas, and sponsor legislation to establish a regulatory
program for "independent paralegals"
(as the Bar calls them) under the direct
supervision and administration of the
Department of Consumer Affairs. The
Bar's creation of the Commission and its
July 1990 report come in response to the
introduction of two legislative proposals

to license legal technicians, and a controversial 1988 report by the Bar's own
Public Protection Committee recommending deregulation of the practice of
law and the creation of the legal technician category. (See infra LEGISLATION; see also CRLR Vol. 11, No. 2
(Spring 1991) p. 181; Vol. 10, Nos. 2 &
3 (Spring/Summer 1990) p. 213; and
Vol. 8, No. 3 (Summer 1988) pp. 129-30
for background information.) The Board
of Governors postponed consideration of
the analysis until its June 1 meeting.
At the June meeting, the Board considered the April 1 report of Phyllis J.
Culp, Director of the Advice Unit of the
Bar's Office of Certification, which analyzed public comments in response to
the Commission's findings that "consumers are presently accessing the legal
system without assistance of lawyers,"
that "unregulated practice of law has
harmed the public," but that "with
appropriate safeguards, independent paralegals can assist with designated tasks
in certain fields of law."
During extensive discussion at the
June 1 meeting, Board member Catherine Sprinkles suggested that the Board
consider a more limited pilot program
which would permit legal technicians to
practice in a single area of law-landlord-tenant-if it is not ready to support
either of the legislative proposals now
pending. Admissions and Competence
Committee Chair Robert Talcott
appointed Sprinkles, Ed Kallgren, and
Dorothy Tucker to a subcommittee
charged with drafting specific language
to be considered by the full Board by the
end of the summer.
The Bar appears to have come almost
full circle in its response to the lack of
access of the middle and lower classes to
legal services. Its 1988 Public Protection
Committee report urged almost complete
deregulation and the allowance of legal
technician practice with little regulation,
oversight, or limitation. Its 1990 position
evolved into support only if strictly regulated by the Department of Consumer
Affairs. Its most recent position appears
to support a modest pilot effort in a narrow area where few attorneys practice.
As expected, the legislative proposals-which may be the subject of interim
hearings this fall-are more expansive
than the Bar's current position.
Lawyer-Client Sex Rule. At its April
20 meeting, the Bar finally adopted a
proposed rule of professional conduct
governing sexual relations between
attorneys and their clients, as required by
AB 415 (Roybal-Allard) (Chapter 1008,
Statutes of 1989). (See CRLR Vol. 11,
No. 2 (Spring 1991) p. 182; Vol. 11, No.
1 (Winter 1991) p. 150; and Vol. 10,
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Nos. 2 & 3 (Spring/Summer 1990) pp.
212-13 for background information.)
Almost five months after its legislative
deadline, the Board adopted the rule as a
compromise rule after Assemblymember
Roybal-Allard introduced AB 1400,
which would completely prohibit sex
between lawyers and their clients. (See
infra LEGISLATION.) If the Board of
Governors failed to come up with its
own rule, Roybal-Allard intended to pursue the legislation.
The new rule, known as "Draft Rule
F," will proceed to the California
Supreme Court for review and final
approval. It is essentially the same as
previously proposed "Draft Rule E"; the
major distinction is that the new rule
provides that a lawyer who engages in
sexual relations with his/her client is
presumed to have violated the rule. This
presumption shifts the burden of proof to
the respondent attorney in disciplinary
proceedings involving alleged violations
of the Rules of Professional Conduct.
The proposed rule also prohibits lawyers
from: (1) demanding sexual relations
with a client as a condition of any legal
representation; (2) employing coercion,
intimidation, or any undue influence in
entering into sexual relations with a
client; or (3) continuing representation
of a client with whom the member has
sexual relations if such sexual relations
cause the member to perform legal services incompetently. The Bar is required
to keep statistics on the number of complaints pertaining to attorney-client sexual relationships and to report its statistical findings to the legislature in three
years. At this writing, Roybal-Allard is
considering withdrawal of her proposed
legislation.
Other State Bar Rulemaking. The following is a status update on proposed
regulatory amendments considered by
the State Bar in recent months:
-The comment period on the Bar's
proposed changes to Rule of Professional Conduct 4-100(C), regarding trust
account recordkeeping standards, was
scheduled to end on July 24. The amended rule would require attorneys to retain
for afive-year period all records related
to client trust accounts, including
billings to clients, agreements entered
into with clients, bank statements,
records of payments on behalf of clients
to others (e.g., investigators, process
servers), and all documents relating to
the attorney's acquisition of an ownership, possessory, security, or other pecuniary interest adverse to a client. (See
CRLR Vol. 11, No. 2 (Spring 1991) p.
180 for background information.)
-At its April 20 meeting, the Board of
Governors agreed to release for public
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comment proposed revisions to Rule of
Professional Conduct 3-100. The proposed rule would repeat section 6068(e)
of the Business and Professions Code
that it is a lawyer's duty "to maintain
inviolate the confidence, and, at every
peril to himself or herself, to preserve
the secrets of a client," but would add
exceptions to the rule, including revealing a confidence upon "the lawful order
of a tribunal," in order to prevent the
commission of a crime, or to defend oneself in a dispute with a client. (See
CRLR Vol. 11, No. 2 (Spring 1991) p.
182 for background information.) The
public comment period was scheduled to
end on July 24.
-Following a firestorm of controversy
and a public comment period which ended on March 11, the Board of Governors' Committee on Admissions and
Competence has referred the so-called
"gender bias" rule back to the Commission on Revision of the Rules of Professional Conduct for review of the public
comments received and language revisions as appropriate. The proposed rule,
which goes far beyond issues of gender
bias, would prohibit attorneys from manifesting, "by words or conduct, bias or
prejudice based on race, sex, religion,
national origin, disability, age, sexual
orientation, or socio-economic status,
against parties, witnesses, counsel, or
others," unless those factors are issues in
the proceeding. (See CRLR Vol. 11, No.
1 (Winter 1991) p. 150 for background
information.) During the public comment period, the proposed rule came
under heavy criticism from lawyers who
feared they could be disciplined for exercising free speech rights.
Legal Services Tax Threatened, Then
Dropped. On March 18, a legislative
budget task force submitted a report to
Governor Pete Wilson and Democratic
and Republican legislative leaders. The
report involved the lawmakers' recommended options for reducing the state's
$14.3 billion budget deficit. One of the
alternatives mentioned in the report was
a proposed tax on a variety of services,
including restaurants, car mechanics,
architects, dry cleaners, hair stylists,
accountants, movies, and lawyers.
Proponents of the proposed tax,
including Assembly Speaker Willie
Brown, estimated the proposed tax
would bring in $2.4 billion in fiscal year
1991-92 alone, and argued it would simply broaden the state's tax base to
include the whole economy (rather than
simply goods). Opponents of the proposed legal services tax argued it could
work a disproportionate hardship on
small firms with less wealthy clients, as
opposed to large firms which can pass
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the tax through to large corporate clients.
Other important issues include the definition of "legal services" and the problem of tracing legal services to California, since many attorneys actually
practice in several states.
Governor Wilson's budget plan presented on April 25 did not include the
proposed tax on legal services. However,
Speaker Brown continued to push for a
scaled-down version of the proposal.
Thus, the Board of Governors appointed
a special committee, consisting of Claudia Carver, Lawrence Crispo, and John
Seitman, to study the impact of a legal
services tax.
At its June 1 meeting, the Board of
Governors adopted a formal resolution
in opposition to the pending legislative
proposal to tax legal services as one way
of contributing to the reduction of the
serious state budget deficit. As its major
argument, the resolution of Bar opposition states that the poor will suffer: "the
impact on the poor, near poor and middle
class if burdened with this additional
cost is self-evident." Therefore, the Bar
concluded, such a tax will be an unfair
"barrier to public access to justice."
In early June, Speaker Brown
announced he had dropped the proposal,
primarily because Governor Wilson
hesitated to support it.
Minimum Continuing Legal Education (MCLE). At its March meeting, the
Board of Governors agreed to eliminate
its provider fee schedule for the Bar's
new MCLE program which starts February 1, 1992. A new schedule of provider
fees will be devised after the program
begins operating and the State Bar has
received sufficient information on the
types of providers the MCLE program
will attract. (See CRLR Vol. 11, No. 2
(Spring 1991) p. 180 for detailed background information on the change.)
It appears that the California Trial
Lawyers Association will be among the
first groups to provide the MCLE courses. CTLA has entered into an agreement
with the Bancroft-Whitney publishing
company to launch a major continuing
legal education program.
Application materials for MCLE
provider approval and MCLE activity
approval are currently available from the
State Bar's Office of Certification. Starting September 1, 1991, California
lawyers may begin accruing MCLE
credit for approved participatory education activities. Providers can get
approval for their education activities
either by becoming an MCLE-approved
provider, or by getting approval for an
individual education activity. As of the
Board's June 1 meeting, 102 provider
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applications had already been received
by MCLE staff.
At its June 1 meeting, the Board set
fees for those requesting "exemption or
modification" of the MCLE requirement. The Bar is accurately predicting
that large numbers of attorneys will
delay the required course completion
until the deadline approaches and then
seek to extend the deadline by individual
application. Realizing that the draconian
sanction of suspension would cause
problems, including difficulties for
clients relying on counsel, the Bar has
instituted a fee system for such requests
which will act as a financial inducement
to comply. Requests made prior to the
final three months before the deadline to
comply will cost $75 (only $25 for those
given latitude on the Bar's sliding-scale
dues system). Requests within the final
three months will cost $150 for the first
request, $250 for the second, $500 for
the third, and $1,000 for the fourth.
Bar's Public Education Programs
Need Improvement. Although the Bar
has always considered its "pamphlet
program" to be a valuable educational
tool, it does not appear to be doing the
job. A "legal literacy" survey designed
to test basic legal knowledge was recently conducted by CommSciences, a Los
Angeles- and Toronto-based research
company. The survey consisted of 24
true/false and multiple-choice questions
read over the telephone to 440 resident
California adults. More than half of
those surveyed did not know that the Bill
of Rights is the first ten amendments to
the U.S. Constitution. Most did not
know about the $50 limit on unauthorized credit card purchases, that the maximum award in small claims court is
$5,000, and that a defendant in civil litigation has no right to a court-appointed
attorney. Interestingly, over 95% knew
that motorists with a .08 or higher bloodalcohol content can be convicted of
drunk driving.
On May 1-Law Day-the Foundation of the State Bar of California presented its first grant ($39,400) to the
State Bar's Office of Communications
and Public Education in order to pay for
the survey and to support the Bar's
Legal Literacy Program. The money will
also be used for the State Bar's Bicentennial of the Bill of Rights Program.
The entire foundation grant was funded
by various donations from State Bar
members who submitted voluntary contributions with their annual membership
fee.
Lawyers Personal Assistance Program. In a step towards implementing
the Lawyers Personal Assistance Pro-
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gram (LPAP) (see CRLR Vol. 11, No. 1
(Winter 1991) p. 150 and Vol. 10, No. 4
(Fall 1990) p. 184 for background information on LPAP), the Board's Committee on Admissions and Competence
recently endorsed a recommendation
that law firms adopt a policy on alcohol
and drug use. Rather than recommend
one law firm model policy, the Committee recommended that LPAP provide
examples of existing law firm model
policies which firms could adapt to meet
their own specific needs.
Affirmative Action Investigation. The
state Department of Fair Employment
and Housing has instituted an investigation of the Bar's employment practices
at the request of the Bar's Employee
Affirmative Action Committee, a unit of
Service Employees International Union,
Local 535 (Union). In early April, the
Union issued a report citing a host of
grievances against the Bar, including (1)
failure to develop a comprehensive affirmative action program; (2) failure to
have a coherent internal system for hiring and promoting employees, resulting
in inconsistent and arbitrary decisions by
individual managers; (3) engaging in a
public relations campaign to conceal
internal management's lack of systematic fairness, consistency, and clarity in its
hiring practices; and (4) failure to
appoint an independent Affirmative
Action Monitor whose reports would be
publicly released without censorship by
the Bar leadership. The Affirmative
Action Monitor position was legislatively created in 1988, but the Bar has yet to
fill the position. The Union objects to the
Bar's criteria for the Monitor position,
and contends that under the conditions
the Bar has placed on the consultant's
contract, that person would report to the
Board of Governors and would not be
able to make independent recommendations.
The Bar's Affirmative Action Officer, Yvonne Garcia, contends she has
made progress in addressing the Bar's
affirmative action problems and that the
Union's report is "nothing more than a
litany of complaints that have already
been addressed." After the Department
announced it would investigate the Bar's
hiring and promotion practices in late
April, Garcia released her own report on
May 30, detailing "State Bar Current
Utilization" (the Bar's current nomenclature for numbers and percentages of
minorities and women hired and promoted). The thirteen pages of charts compare Bar hiring and promotion with standard metropolitan statistical area
(SMSA) "availability" percentages for
the same groups.

LEGISLATION:
AB 687 (Brown). Existing law does
not generally limit attorney fee arrangements except in certain types of cases,
including medical malpractice and probate cases. As amended May 29, this bill
would provide that an attorney may not
be disciplined by the Bar for accepting
compensation for professional services
in excess of these fee limitations if the
client consents to the fee arrangement, a
court approves the fee arrangement, and
the fee arrangement is not the product of
fraud. The May 29 amendments, which
were made without the knowledge or
approval of the State Bar's Discipline
Committee, do not require the attorney
to disclose to his/her client or the court
the application of a statutory fee limit.
Hence, State Bar Discipline Monitor
Robert Fellmeth and the Discipline
Committee of the State Bar oppose the
bill, arguing that it would preclude the
discipline of attorneys who knowingly
charge unlawful fees. The legislation is
believed to be sponsored by former officials of the California Trial Lawyers
Association, one of whom was publicly
disciplined for violating the statutory fee
limits.
The State Bar, sensitive to the Speaker's control over the Bar budget, recently
refused to take a position before the legislature against the bill, notwithstanding
a vote to oppose by its Discipline Committee. The Bar contends that the recent
U.S. Supreme Court decision in Keller v.
State Bar precludes it from becoming
involved in this type of legislative matter. (See infra LITIGATION for background information.) Critics of the Bar
point out that the Keller decision, in fact,
specifically allows Bar involvement in
legislation affecting its own operations,
particularly its discipline system, and
that the Bar's rationale is transparent.
AB 687 has passed the Assembly and is
pending in the Senate Judiciary Committee.
AB 1689 (Filante), as amended May
20, would prohibit any public adjuster
from portraying himself/herself, either in
advertisement or through personal contact, as having the ability to provide
legal service, counsel, or assistance
unless he/she is an active member of the
State Bar or the company the adjuster
represents has one or more staff members that are active members of the State
Bar. This bill passed the Assembly on
May 30 and is pending in the Senate
Committee on Insurance, Claims and
Corporations.
SB 140 (Robbins). Existing law
requires athlete agents to register with
the Labor Commissioner; sets forth
requirements and prohibitions with respect to agent contracts and professional
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sports services contracts; and defines the
term "athlete agent" to exclude a member of the State Bar when acting as legal
counsel for any person. As amended
March 18, this bill would modify the
exclusion of any member of the Bar to
provide that an athlete agent shall not
include a member of the Bar acting solely as legal counsel for any person. This
bill is pending in the Senate Business
and Professions Committee.
The following is a status update on
bills reported in detail in CRLR Vol. 11,
No. 2 (Spring 1991) at pages 182-83:
SB 711 (Lockyer), as amended May
30, would provide, as a matter of public
policy, that in actions based on personal
injury or wrongful death, no confidentiality agreement, settlement agreement,
stipulated agreement, or protective order
shall be entered or enforceable, other
than as to provisions requiring nondisclosure of the amount of money paid to
settle the claim, unless a protective order
is entered by the court after a noticed
motion. This bill, which would also prohibit the sale or offer for sale by an attorney of information obtained through discovery, is pending in the Senate inactive
file.
AB 1400 (Roybal-Allard), as introduced March 7, would provide that any
act of sexual contact, as defined, by an
attorney with his/her client constitutes a
cause for suspension or disbarment,
except as specified. This bill is pending
in the Assembly Judiciary Committee.
SB 717 (Boatwright), as amended
May 6, would provide that it is unethical
in all circumstances for an attorney to
undertake the representation of both the
prospective adoptive parents and the
birth parents of a child in any negotiations or proceedings in connection with
an independent adoption. This- bill
would require the attorney representing
the prospective adoptive parents to
inform them both verbally and in writing
that the birth parent(s) may change their
minds and any moneys expended in
negotiations or proceedings in connection with the child's adoption are not
reimbursable. The birth parent(s) would
be required to sign a statement to indicate their understanding of this information. This bill passed the Senate on May
30 and is pending in the Assembly Judiciary Committee.
AB 306 (Friedman),as amended May
1, would specifically make it unlawful
for an attorney, except as specified, to
offer, deliver, receive, or accept any consideration as compensation or inducement to or from any person for the referral or procurement of clients, cases, or
customers; specify that the prohibition
relating to runners and cappers is appli-
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cable to runners and cappers for law
firms; and specify that a violation of
those provisions is punishable as a misdemeanor or felony for a first offense
and as a felony for subsequent offenses.
This bill is pending in the Assembly
Ways and Means Committee.
SB .396 (Petris), as amended May 1,
would require judgments in class actions
to be amended pursuant to a specified
procedure to allocate undistributed moneys paid in satisfaction thereof in any
manner the court determines is consistent with the underlying purposes of the
action, or to the State Bar to provide
additional funding for the provision of
legal services to indigent persons. This
bill passed the Senate on May 23 and is
pending in the Assembly Judiciary Committee.
AB 168 (Eastin) and PreprintSB I
(Presley) would provide for a new class
of legal practitioners called "legal technicians." Both bills create a system of
regulation by the Department of Consumer Affairs by narrow specialty, e.g.,
legal technician-consumer bankruptcy,
legal technician-landlord tenant, legal
technician-immigration. Both include
measures to discipline the new licensees,
require legal technicians to notify consumers that they are not attorneys, prohibit misapplication of fees received
from consumers, and establish a fund for
the payment of consumers who have
been damaged through licensee dishonesty.
There are, however, some differences
between the two measures. AB 168 is
sponsored by HALT (Help Abolish
Legal Tyranny), a consumer organization. HALT is also supported by practitioners currently offering legal advice
without Bar membership, many of
whom may be vulnerable to prosecution
for unauthorized practice of law, a misdemeanor criminal offense-albeit one
inconsistently enforced. The HALT bill
would abolish the notion of unauthorized
practice of law, partly to protect these
practitioners. It would establish fourteen
legal technician specialties, limit qualifications for licensure to a single examination, and create a five-member board to
regulate the new trade (consisting of four
public members and one legal technician). As to consumer complaints, the
HALT bill deemphasizes discipline of
licensees in favor of an informal system
of mediation, and has a lengthy statutorily established system of mediation and
arbitration. AB 168 is pending in the
Assembly Committee on Consumer Protection, Governmental Efficiency and
Economic Development.
Preprint SB 1 (Presley) was drafted
by State Bar Discipline Monitor Robert
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Fellmeth of the Center for Public Interest
Law (CPIL). It is substantially less complex than the HALT measure. The CPIL
version would create seven initial categories of legal technician, focusing on
the areas of greatest substantive deficiency. It would not abolish the offense
of unauthorized practice of law. Legal
technicians would be regulated by a fivemember board (all public members) in
the Department of Consumer Affairs.
However, an advisory committee of
attorneys and legal technicians would be
established to provide advice and expertise where appropriate. The bill would
allow the Board to establish a mediation/arbitration system, but does not
statutorily presctibe one. The bill sets
forth in greater detail, however, a discipline system applicable to practitioners
designed to remove dishonest or incompetent practitioners from the trade expeditiously. The CPIL alternative also
allows for some minimal educational
requirements in addition to a single
examination to qualify for a license
under a specific specialty (e.g., a paralegal degree). The CPIL measure also
requires the periodic retesting of
licensees.
It is believed that Senator Presley will
introduce the bill and use it as a vehicle
for creation of this class of practitioner
during the 1992 legislative session.
AB 1394 (Speier), as amended May
29, would require each applicant for the
issuance or renewal of a license, certificate, registration, or other means to
engage in a business or profession regulated by any state board, including the
State Bar, to sign a statement under
penalty of perjury that he/she either is
not under an obligation to pay child or
spousal support or is in full compliance
with any court order to pay any such
support. This bill is pending in the
Assembly Ways and Means Committee.
LITIGATION:
In its most recent action to implement
the U.S. Supreme Court's decision in
Keller v. State Bar, _
U.S. _,
100
S.Ct. 2228, 90 D.A.R. 6131 (1990), the
Bar has rejected all 100 challenges it
received to the $3 rebate of mandatory
Bar dues. The $3 refund, which must be
affirmatively requested on the Bar's
membership bill, is the amount the Bar
contends represents the pro rata amount
of dues which are spent on political
activity which the Supreme Court has
held must be voluntary. The challengers
contend that the amount should be higher and that the Bar is not properly
accounting for or classifying its "political" expenses. (See supra report on
PACIFIC LEGAL FOUNDATION; see
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also CRLR Vol. 11, No. 2 (Spring 1991)
p. 183; Vol. I1, No. I (Winter 1991) pp.
150-5 1; and Vol. 10, No. 4 (Fall 1990) p.
187 for background information on this
case.) The Board voted to consolidate all
100 challenges into a single challenge.
Both sides will appoint a neutral arbitrator to rule on the challenges. If the parties cannot agree on an arbitrator, the
matter will be referred to the American
Arbitration Association to appoint one.
The Pacific Legal Foundation, which
coordinated the legal work for the original Keller plaintiffs, urged Bar members
to appeal portions of the Bar's budget
spent on legislative lobbying, affirmative action programs, assistance to local
Bar associations, and activities of the
Bar's Conference of Delegates.
In a related matter, the U.S. Supreme
Court recently agreed to hear Gibson v.
Florida Bar, No. 90-1102, which
addresses the issue of the sufficiency of
the type of refund mechanism the Bar
implemented in response to Keller. The
case will also give the Court the opportunity to decide how much advance
notice a state bar may be required to give
regarding refunds, and procedures for
attorney objection.
The trial in United States v. Stites,
No. 90-0391-K (S.D. Cal.), commenced
in April against eight of fourteen attorneys originally indicted on racketeering
and mail fraud charges. (See CRLR Vol.
10, Nos. 2 & 3 (Spring/Summer 1990) p.
216 for background information on this
case.) The group, known as "The
Alliance," is charged with using a variety of tactics to prolong and expand cases in order to bilk insurance companies
required to provide defense counsel. The
tactics included paying kickbacks to
clients allowing themselves to be sued,
conducting needless depositions, and filing cross-claims against each others'
clients. The lead defendant, Los Angeles
attorney Lynn Boyd Stites, is a fugitive,
reportedly living in Switzerland off the
money he allegedly stole. He has been
suspended from the Bar for nonpayment
of dues.
Jerome Rosenthal, the attorney disbarred in connection with malpractice
lawsuits filed by Doris Day and her family (see CRLR Vol. 10, No. 4 (Fall 1990)
p. 188 for background information),
filed a complaint against the State Bar
and others alleging violation of his civil
rights, breach of fiduciary duty, negligent and intentional infliction of emotional distress, and a violation of the federal Racketeer Influenced and Corrupt
Organizations Act (RICO). Rosenthal
claimed the Bar failed to conduct fair
hearings out of personal hatred. The trial
court sustained the defendants' motions
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for demurrers without leave to amend on
all counts. In Rosenthal v. Vogt, No.
B033509 (Mar. 11, 1991), the Second
District Court of Appeal affirmed on
grounds that the claims against the State
Bar and its attorneys were properly dismissed as barred under both the privilege
doctrine of Civil Code section 47 (which
precludes suits relating to privileged
communications made in official proceedings) and under the government
immunity provision of the Tort Claims
Act (which immunizes public entities
and their employees from tort liability
arising out of the proper execution of
their duties). Further, the court held the
Bar was immune from civil rights
actions arising out of its conduct of disciplinary proceedings against Rosenthal,
no matter how erroneous that conduct
may or may not have been. As against
the Bar defendants, the RICO claims
were barred on the basis of the Bar's
quasi-judicial immunity.
On April 15, the U.S. Supreme Court
heard oral argument in Gentile v. State
Bar of Nevada, No. 89-1836, in which
the Court will consider an attorney's
right to speak about his client's case during an ongoing trial. In February 1988,
Las Vegas criminal defense attorney
Dominic Gentile represented the owner
of a storage facility who was being
arraigned on drug and theft charges as
part of a Las Vegas police undercover
sting operation. Following the indictment, Gentile called a press conference
where he stated, "I represent an innocent
guy," and "The person that was in the
most direct position to have stolen the
drugs and money ... is Detective Steve
Scholl." Detective Scholl was one of two
detectives with keys to the safe deposit
box; neither detective was ever charged.
In August 1988, Gentile's client was
acquitted on all charges in connection
with the disappearance of the police
property.
In December 1988, the chief justice
of the Nevada Supreme Court filed an
ethics complaint against Gentile with the
State Bar of Nevada. The disciplinary
board found, and the state Supreme
Court affirmed, that Gentile had violated
Rule 177 by commenting on the character, credibility, reputation, and criminal
records of prospective witnesses, and by
giving his opinion on the guilt or innocence of his client. Gentile was privately
reprimanded by the State Bar.
Nevada Rule 177 is adopted from the
American Bar Association's Model Rule
of Professional Conduct 3.6. Both the
ABA rule and the Nevada rule, as well
as the rule in 31 other states, allow the
state bar to discipline lawyers for comments that pose a "substantial likeli-

hood" of prejudicing the trial process. In
eleven other states, lawyers are given
less protection; they may be disciplined
for statements that have only a "reasonable likelihood" of affecting the trial.
The District of Columbia allows discipline for comments that pose a "serious
and imminent threat to the impartiality
of the judge or jury." California, however, has set no standard and considers
attorney free speech rights on a case-bycase basis. At oral argument, Gentile's
attorney recommended that the U.S.
Supreme Court adopt a "clear and present danger" test. Currently, only Virginia applies the .test that permits
lawyers to be disciplined only when their
comments pose a "clear and present danger" to a fair trial.
Gentile claims that the current disciplinary system in Nevada not only violates his first amendment right to free
speech, but involves more important
issues of public policy. According to
Gentile, a wealthy client is able to hire a
public relations firm to contact the media
on his behalf during trial, while a less
wealthy client remains unrepresented in
the media during the pendency of the trial. Gentile further cites the many times
the prosecution was able to use the
media to help its case. News accounts
quoted public officials describing Gentile's client as uncooperative, failing to
answer questions satisfactorily, and
refusing to take a polygraph test. They
also reported in a press conference held
by the police chief, with the prosecutor
present, that the detectives with the keys
to the safe deposit box had voluntarily
taken polygraph tests and were thereby
cleared of any involvement in the theft.
The Nevada State Bar argued that
Gentile's comments were clearly aimed
at influencing potential jurors and that a
"lawyer should not be allowed to try a
case in the press." The Nevada Bar also
maintained that an attorney's special status as an officer of the court justifies
speech restrictions whenever it appears
"reasonably likely" that the comments
will prejudice the proceeding.
The Supreme Court is expected to
issue its opinion in the late summer of
1991.
RECENT MEETINGS:
At its June 1 meeting, the Board of
Governors approved the distribution of
$21,428,612 from the Legal Services
Trust Fund to qualifying legal service
providers for fiscal year 1991-92, pursuant to Business and Professions Code
section 6216. These funds are the accumulated interest on client trust accounts
which accrue for distribution by the
Fund. The Bar removed $572,642 from
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the Fund for "administrative costs."
Also in June, the Board approved a
"participant survey" of those using
mandatory fee arbitration; approved a
poll to determine interest in creating an
Environmental Law Section of the Bar;
and distributed for comment the McKay
Commission Report on discipline, a
national examination of attorney discipline conducted by a commission
appointed by the ABA. The Commission
Report decried excessive practicing
attorney control of discipline in many
jurisdictions. The Bar issued a press
release welcoming the report, and
responded that most of the Commission's recommendations have been
implemented in California over the past
four years.
FUTURE MEETINGS:
August 22-24 in San Francisco.
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